IN THE MATTER OF LI CENSE NO. 367410
MERCHANT MARI NER S DOCUMENT NO. Z-1199556- D1
AND ALL OTHER SEAVAN S DOCUMENTS

| ssued to: Charles Leonard MAULL

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1845
Charl es Leonard MAULL

Thi s appeal has been taken in accordance with Title 46 United
States code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 22 June 1970, an Exam ner of the United States
Coast Guard at Galveston, Texas, revoked appellant's seaman's
docunents upon finding himguilty of m sconduct. The specifications
found proved allege that while serving as a third mate on board SS
STEEL VOYAGER under authority of the docunent and |icense above
captioned, Appellant:

(1) on or about 1 March 1970, at sea, assaulted and battered
by beating one George S. Haswell, an officer of the ship;
and

(2) on or about 21 Novenmber 1969, at sea, assaulted and
battered the same person

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence voyage
records of STEEL VOYACGER and the testinony of three w tnesses.

I n defense, Appellant offered in evidence his own testinony
and that of two other w tnesses.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order revoking al
docunents issued to Appell ant.

The entire decision was served on 29 June 1970. Appeal was
tinely filed on 16 July 1970. Appeal was perfected on 4 Novenber
1970.



FI NDI NGS OF FACT

On both dates in question, Appellant was serving as a third
mat e on board SS STEEL VOYAGER and acting under authority of his
i cense and docunent while the ship was at sea.

On 21 Novenber 1969, Appellant, Haswell, and two other
of ficers had been playi ng pi nochle. Wen the ganme ended one of the
officers dropped a pin fromhis wistwatch on the deck when his
wat ch band broke. Haswell assisted himin |ooking for it. Sonme
conversation ensued, after which Appellant violently pushed Haswel |
up against a bul khead. A fourth officer caused Appellant to
desi st.

On 1 March 1970; at about 1800, Appellant entered Haswell's
quarters, broke a liquor bottle, and out Haswell about the head
with the broken neck of the bottle. The injuries required
Haswel | 's hospitalization in Gl veston.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is urged that conflicts in testinony require reversal
of the Exam ner's findings and that the order is too severe.

APPEARANCE: Brown, Shiels & Barros, Dover, Delaware, by WIlliam M
Chasanov, Esg.

OPI NI ON
I
There is one question that | would like to lay to rest
forever. Appel l ant argues that the victim of his assaults was

nowhere placed "in fear"” of Appellant's actions.

There is much confusion in the | aw generated by the fact that
there is a body of lawrelated to assault and battery as a cri m nal
matter which is distinct from the law of assault and battery
considered as a civil matter. Coast Guard exam ners should seek to
el imnate the confusion.

There is a great difference between "assault" and "assault and
battery." A survey of the court decisions on the matter convinces
me that the elenent of fear in the victimis never a consideration
when "assault and battery" is charged, whether the proceedi ngs be
crimnal or civil. The elenent of fear enters only when there is
only an apparent attenpt to use force with an apparent ability to
execute the attenpt.



The theory of Appellant is rejected.
[

Most of Appellant's grounds for appeal add up to the sane
thing, fundanentally, that the Examner's findings are not
supported by the necessary evidence. To support his argunent
Appel I ant has neticul ousl y exam ned each page of the transcript in
order to point out "discrepancies" or "contradictions" in the
testinony before the Exam ner, thence to urge that the Exam ner
shoul d have found differently fromthe findings which he did nmake.
This tactic is not persuasive.

Di screpancies in testinony as to matters |ike assault and
battery are to be expected even anbng eyew tnesses since it is well
known that two viewers do not always receive the sane inpressions
of the actions viewed, nost particularly in cases in which sudden
outbursts of violence are involved. It is a fundanental
consi stency that nust be sought, and such exists here.

The evaluation of credibility of witnesses and the wei ghing of
evi dence are functions which | have delegated to examners to aid
t he expeditious hearing of cases in such parts of the United States
in which hearings can appropriately be held. On appeal, a person
is not entitled to a hearing de novo. He is entitled only to a
review of the record, fromthe aspect of fact-finding, such as to
determ ne whether an examner's findings are based on the
determnants in admnistrative law. reliability, probative val ue,

and substantiality. | say here that | cannot conceive that
evidence is reliable, if it is insubstantial and l|acking in
probative val ue. Simlarly, | cannot see how evidence can be

probative if it is not reliable or substantial, nor can | see that
evidence which 1is neither reliable nor probative can be
substanti al . The three magic words are all facets of the sane
fundanent al consi deration

There is here substantial evidence to support each finding of
the Exam ner and there is good reason to reject the contention that
the Exam ner erred in his assigning weight to the evidence upon
whi ch he relied.

One exanple from Appellant's I engthy attack on the findings as
to the assault and battery of 21 Novenber 1969, the nobst cogent
argunent he presents on the point, may be discussed. First, he
argues that the Examner erred in not perceiving that the events
that took place involving Appellant and his alleged victim were
mere "horseplay” to be expected anong ship's officers who played
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cards often during a | ong voyage. Unfortunately for Appellant he
did not urge his "horseplay"” theory before the Exam ner and there
is nothing in the record to indicate that the Exam ner shoul d have,
on his own notion, perceived that |aying hands upon another and
pushi ng him agai nst a conpartnent's bul khead was not assault and
battery but only "horseplay.” | know of no commonly received body
of know edge as to practices of nerchant marine deck officers who
have played cards together for sonme tine which should require that
an examner find on the evidence tending to prove assault and
battery in this case, by official notice, that the matter was nere
"horsepl ay. "

| point out, however, that the thrust of Appellant's argunent
here is that of "confession and avoi dance." Best stated, although
in untinely fashion, the argunent is that events occurred as the
Exam ner found them but that the Exam ner m sconstrued the intent
of Appellant's laying on of hands on Haswell. The defense should
have been raised before the Examner, but it was not. If the
argunent could properly be raised for the first tinme on appeal,
coul d not, on the reasoni ng expressed above, accept it.

Y

Appel l ant's argunment on 1 March 1970 is again an attack on the
Exam ner's resolution of conflicts in testinmony. There is anple
evidence, circunstantial and direct to support the Examner's
finding that Appellant assaulted and battered Haswell in Haswell's
room Despite apparent faults in Haswell's nenory, the independent
testinmony of the witness Hassick is that he saw Appellant, with a
piece of a broken bottle in his hand, straddling Haswell on
Haswel | ' s bunk, Haswell|l was unarned.

It does not matter how a di spute m ght have arisen, whether
Appel l ant suspected that Haswell had pushed in a screen in
Appel lant's porthol e or harbored a grudge because Haswel|l had on
occasion relieved the watch late. Wat Hassick saw of the relative
positions of the nmen and of the bloody injury to Haswell clearly
establi shes assault and battery of a nbst serious nature.

Vv

Appel l ant argues that his prior good record should be
considered in determning that revocation is too severe an order
In his brief Appellant acknow edges that he has been going to sea
for only two years.

Even if his clear record had been of nmuch | onger duration, i
woul d not serve to mtigate an assault and battery which could wel
have resulted in a fatality.

t
|
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The order of the Exam ner dated at Gal veston, Texas on 22 June
1970, i s AFFI RVED.

C. R BENDER

Signed at Washington, D.C., this day of 1971
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